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[Endorsed]: Filed at 2:20 o'clock P. M., Mar.

13, 1930. (S.) Jolin Lee Kwai. [1^]

In the Circuit Court of the First Judicial Circuit,

Territory of Hawaii.

In the Matter of the Trust of EMMA DREIER.

PETITION FOR ALLOWANCE OF FINAL
ACCOUNTS.

Comes now Herman V. von Holt, Trustee under

that certain trust deed executed May 13th, 1909, by

Emma Dreier to Cecil Brown, and submits this his

final account and this his account of his administra-

tion of said trust.

1. That said accounts cover the period from the 1st

day of September, 1929, to and including the 11th

day of February, 1930, both dates inclusive:

2. That in and on Schedule ^^ A'' attached hereto

and made a part hereof, appears a full, true and

correct account of receipts by way of income secured

by said Trustee:

3. That in and on Schedule ^^B'' attached hereto

and made a part hereof, appears a full, true and

correct [2] account of disbursements by way of

income made by said Trustee.

4. That in and on Schedule "G^^ attached hereto

and made a part hereof, appears a true, full and

correct inventory of the assets and effects of said

estate now in the hands of said Trustee.

*Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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5. That the objects for which said trust was

created have been fulfilled and petitioner represents

that said trust has terminated and that the assets

and properties of and belonging to said trust and

now in his hands should and ought to be distributed

to the estate of the beneficiary in said deed named,

Edward E. C. Dreier.

6. That petitioner desires that he be authorized,

empowered and directed to transfer, assign and

turn over the assets of and belonging to said estate

to the person entitled thereto, that the trust here-

with be declared terminated and ended and that he

be discharge from all further or future responsi-

bility herein.

WHEREFORE it is prayed that upon a date to be

set by this court, said accounts may be examined and

approved and that petitioner be empowered and

directed to turn over the assets of and belonging

to said trust to the person entitled thereto; that he

be discharged from his said trust; that said trust

be declared to be terminated and ended and that if

the court sees fit so to do that said accounts may be

referred to a Master of examination and report

thereon. [3]

Petitioner prays for such other futher and differ-

ent relief as the facts herein may justify and the law

demand.

Dated : Honolulu, T. H., March 12th, 1930.

(S.) HERMAN V. von HOLT.

Territory of Hawaii,

City and County of Honolulu,—ss.

Herman V. von Holt, being first duly sworn, on
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oath deposes and says that he has read the fore-

going petition by him subscribed, knows the con-

tents thereof, and the same are true.

(S.) HEIEMAN V. von HOLT.

Subscribed and sworn to before me this 12th day

of March, 1930.

(S.) FRANK F. FEENANDES,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [4]

EMMA DREIER TRUST.

SCHEDULE A. RECEIPTS OF INCOME.
1929

Sept. 20 Div. of 2% on 125 shares August

Dreier, Limited $250.00

30 6 mos. int. to date ® 6 % on $3,-

000.00 Haw. Electric Co.

Bonds 90.00

Oct. 21 Div. of 2% on 125 shares Aug.. . 250.00

Dreier, Limited, Annie P. Mott-

Smith paid 3 mo. int. to Oct. 1,

1929, ® 7% on mtge. note of

$8,000.00 140.00

Nov. 15 Aetna Casualty and Surety Co.

refunded on account overcharge

on premium of Trustee's bond

#H760 1.00

20 Div. of 2% on 125 shares August

Dreier, Limited 250.00

Dec. 5. Div. of 5% on 125 shares August

Dreier, Limited 625 . 00
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1929.

16 6 mos. int. to Dec. 15, 1929, ®
6% on $3,000.00 Hon. Bond &
Mtge. Co. Bonds $ 90.00

Dec. 20 Div. of 2% on 125 shares August

Dreier, Limited 250.00

1930.

Jan. 2 6 mos. int. to Jan. 1, 1930, ® 5%
on $1500.00 McBryde Sugar

Company Bonds 37.50

[5]

15 6 mos. int. to date ® 6% on

$700.00 Mutual Telephone Co.

bonds 21.00

17 Annie P. Mott-Smith paid 3 mo.

int. to Jan. 1, 1930, ® 7% on

Mtge. note of $8000.00 140.00

20 Div. of 2% on 125 shares August

Dreier, Limited 250.00

Feb. 1 6 mos. int. to February 1, 1930

® 7% on $500.00 Hamakua
Mill Co. bond 17.50

11 Received from Bishop First Na-

tional Bank Savings Dept.

Amt. of Principal on hand . . . 315 . 70

Accrued interest on above to

January 31, 1930 5.86

$2,733.56
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EMMA DREIER TRUST

SCHEDULE B.

DISBURSEMENTS ON ACCOUNT INCOME.

1929

Sept. 10 Pd. Aetna Casualty and Surety

Co. prem. on Trustee's bond

# H760 1 year to Sept. 7, 1930$ 67.67

18 Rem. Carrie Dreier O'Neil al-

lowance for

September $50.00

Exchange 10

50.10

Oct. 7 Adm. oath to Trustee re 2d An-

nual accounts 25

9 Cost of Court re 2d Annual ac-

counts 3 .50

22 Rem. Carrie Dreier O'Neil al-

lowance for $ 50.00

October Exchange 10

50.10

[6]

Nov. 9 Paid Master's fee re 2d Annual

Accounts 35 . 00

19 Wireless message to Mrs. George

O'Neil 1.38

Dec. 9 Paid Carrie Dreier O'Neil allow-

ance for November and De-

cember 100.00

23 Paid Ulrich and Hite to services

re closing Trust Estate 250.00
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1929.
26 Oath of H. V. von Holt, Trustee,

re petition to 1st Circuit Court

to appoint Appraisers on ac-

count termination of Trust

Estate $ .25

1930.

Jan. 21 Eem. Carrie Dreier O'Neil allow-

ance for

January $50.00

Exchange 10

50.10
Feb. 5 Paid Rolla K. Thomas, Louis

Baron and D. L. Conklin, Ap-

praisers, to seven days' ser-

vices ® $5.00 each per day . . . 105 . 00

11 Commissions due Trustee upon

termination of Trust, being

1% on $89,749.08, total value

of Estate as appraised by Ap-

praisers Thomas, Conkling and

Barron, appointed by order of

Court dated December 26, 1929.897.49

11 Commissions due Trustee on col-

lection of Income as per

Schedule A
10% on $1000.00 $100.00

7% on 1416.86 99.18.199.18

Net balance cash on hand turned

over to Administrator of Estate

of Edward PJmile Clark Dreier . 923 . 54

[71 2,733.56
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EMMA DREIER TRUST

SCHEDULE C.

INVENTORY AS OP FEBRUARY 11, 1930.

Par Value.

1. Certificate of stock of the August

Dreier, Ltd., #116 for 125 shares

H. V. von Holt, Trustee, under

Deed of Trust of Emma Dreier,

dated May 13, 1909 $12,500.00

2. One $500.00 Mutual Telephone

Company 6% Bond #D18 500.00

3. Two $100.00 Mutual Telephone

Company 6% Bond C72-73 202.00

4. Two $1000.00 Honolulu Bond &
Mtge. Co. 6% Bonds #328-329 , . 2,005.00

5. Two $500.00 Honolulu Bond and

Mtge. 6% Bond #D1067-1180 . . . 1,006.25

6. One $1000.00 McBryde Sugar Co.

6% Bond #1332 970.00

7. One $500.00 McBryde Sugar Co. 6%
Bonds #85 500.00

8. Three $1000.00 Haw. Electric Com-

pany 6% Bonds #M1741-1742-

1743 3,180.00

9. Note and Mortgage of Annie P.

Mott-Smith 8,000.00

10. One $500.00 Hamakua Mill Co. 7%
Bond #48 501.25

[8]
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[Endorsed] : Filed at 1:41 o'clock P. M., Mar. 27,

1920. (S.) D. K. Sherwood, Clerk. [9]

[Title of Court and Cause—No. 2014-A.]

INTERVENTION AND ANSWER OF AU-
GUST DREIER, EDWARD DREIER AND
ADELE DREIER FRATES.

Now come August Dreier, Edward Dreier and

Adele Dreier Frates, of the City and County of

San Francisco, State of California, and interven-

ing herein for their interest in the trust estate held

by Herman V. von Holt, the petitioner herein, as

trustee under that certain deed made by Emma
Dreier to Cecil Brown, trustee, dated the 13th day

of May, 1909, and for answer to the petition for

approval of the alleged final account heretofore

filed herein by said Herman V. von Holt, show as

follows

:

I.

That they deny that the objects for which said

trust was created have been fulfilled ; that said trust

[10] has terminated; and that the assets and

properties of and belonging to said trust and now

in the hands of said petitioner ought to be distrib-

uted as set forth in paragraph 5 of said petition.

And they aver that, by the terms of the trust in-

strument, the trust thereby created still continues

and shall continue until the death of Caroline

Dreier, therein named, now Caroline O'Neill, at

which time the trust estate is to be distributed to

the heirs of Edward Dreier, deceased, then to be
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ascertained. That a copy of said trust deed is

hereto attached and made a part hereof, marked

Exhibit ^^A."

II.

That said Edward Dreier, deceased, died unmar-

ried and intestate after reaching the age of major-

ity, and these intervenors are, other than his

mother, his next of kin, being his uncles and aunt

respectively.

III.

That they are informed and believe and so allege

upon information and belief, that the 125 shares of

stock of August Dreier, Limited, listed in the in-

ventory of the petitioner herein are the identical

125 shares of stock mentioned in said deed of trust

of May 13, 1909, and that the other securities listed

in said inventory represent accumulated income

which has been derived from said 125 shares of

stock since the inception of said trust and held by

the trustee pursuant to the provisions of said trust

deed. [11]

WHEREFORE these intervenors pray that no

order of distribution be made herein, and that the

petitioner as such trustee be directed to hold said

trust estate until the termination of the trust upon
the death of said Caroline O'Neill and thereupon to

distribute the same to the heirs of Edward Dreier,

deceased, as the same may be at the termination of

said trust.
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Dated, Honolulu, T. H., March 27, 1930.

AUGUST DREIER,
EDWARD DREIER and

ADELE DREIER FRATES,
By (S.) ROBERTSON & CASTLE,

Their Attorneys.

Territory of Hawaii,

City and County of Honolulu,—ss.

A. G. M. Robertson, being first duly sworn, on

oath, says that he is of counsel for the above-named

intervenors; that said intervenors reside in the

State of California, and he makes this verification

on their behalf; that he has read the above inter-

vention and answer, knows the contents thereof and

that the same are true to the best of his knowledge

and belief.

(S.) A. G. M. ROBERTSON.

Subscribed and sworn to before me this 27 day

of March, 1930.

[Seal] (S.) CHARLES Y. AWANA,
Notary Public, First Judicial Circuit Territory of

Hawaii.

Receipt of a copy acknowledged this 27 day of

March, 1930.

(S.) ULRICH & HITE,
Attorneys for Trustees. [12]

EXHIBIT '^A."

THIS TRUST DEED:
Made the 13th day of May, A. D. 1909', by and

between EMMA DREIER, party of the first part.
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hereinafter called the ^' Donor/' and CECIL

BROWN, party of the second part, hereinafter

called the '^Trustee", both of the City and County

of Honolulu, Territory of Hawaii

:

WITNESSETH:
That the Donor in consideration of love and affec-

tion for her son EMILE DREIER, of said Hono-

lulu, who is at present Non Compos Mentis, and in

consideration of love and affection for her grandson

EDWARD DREIER, the minor son of said Emile

Dreier, and in consideration of the discontinuance,

at her request, by W. A. Kinney, of said Honolulu,

Guardian Ad Litem of said Emile Dreier, of pro-

ceedings heretofore pending in the Circuit Court of

the First Judicial Circuit for the Territory of Hawaii,

whereby the said Emile Dreier, through his said

Guardian Ad Litem, contested the validity of the

Last Will and Testament of August Dreier, hus-

band of the Donor, and in consideration further of

ONE DOLLAR ($1.00) to the Donor paid by the

Trustee in his own behalf and in behalf of all of

the beneficiaries hereinafter named, receipt whereof

is hereby acknowledged, she, the Donor, doth hereby

transfer, assign, set over and deliver unto the

Trustee ONE HUNDRED TWENTY-FIVE (125)

shares of the Capital stock [13] of AUGUST
DREIER, LIMITED, a corporation incorporated

and doing business under the laws of the Territory

of Hawaii; said shares of stock being of the par

value of One Hundred Dollars ($100) each; in

trust, nevertheless, for the following purposes, that

is to say to-wit

:
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To pay from the net income of said trust property

after payment of all expenses of the administration

of said trust, including a reasonable commission

to the Trustee, the sum of Fifty Dollars ($50.00)

per month to CAROLINE DREiIER, wife of said

Emile Dreier, for and during the term of her

natural life, and to pay the balance of said net

income to said EMILE DREIER for his support

and maintenance or so much thereof as may be

necessary for that purpose, and the balance of said

income if any, for the support, maintenance, educa-

tion and advancement of Edward Dreier, grandson

of the Donor ; said Donor hereby directing and pro-

viding that if the income so set apart for the sup-

port, maintenance, education and advancement of

said Edward Dreier is not required or is not all

required for the time being for said purposes or

for the support of said Emile Dreier as aforesaid,

such surplus income shall be added to the principal

and shall accumulate as a part thereof to be dis-

posed of as a part of said principal as hereafter

provided. [14]

AND THE DONOR further directs and provides

that any part or portion of said income required

as aforesaid for the maintenance and support of the

said Emile Dreier shall be paid for that purpose

to the Donor, to <be expended by her and according

to her best judgment in the support of the said

Emile Dreier.

Upon the death of the said Emile Dreier and of

the said Caroline Dreier, this trust shall cease and

the entire trust estate or so much thereof as shall
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then be remaining shall be conveyed and delivered

free and clear of the trusts hereby created to the

said Edward Dreier, grandson of the Donor, as

and for his absolute and sole property, if he, the

said Edward Dreier, shall then be alive. And if he

then shall have decease, said trust estate shall be

conveyed absolutely to such person or persons as

he, the said Edward Dreier, shall by last Will

and Testament name to receive the same and failing

such appointment then his heirs at law. But if

the said Edward Dreier shall decease unmarried

before attaining his majority, then the trust estate

or so much thereof as shall then be remaining, shall

be conveyed and delivered free and clear of the

trusts hereby created to the children of the said

Donor and/or their heirs at law.

The Trustee is hereby fully empowered to re-in-

vest the trust estate and funds in good, safe securities

and to vary said investments as he shall see fit, and

otherwise to handle and manage said trust estate

as he shall see fit, [15] and otherwise to handle

and manage said trust estate to the best interests of

the beneficiaries entitled thereto and to the income

thereof.

AND it is further provided that in case of the

resignation of the said Cecil Brown, as Trustee,

the said Cecil Brown may appoint his successor.

The Trustee for himself, his executors, adminis-

trators, successors and assigns, hereby accepts the

trust hereby imposed and covenants and agrees to

perform and carry out the same in a safe, careful

and proper manner.
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IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals all the day

and year first above written.

(Sgd.) EMMA DREIER. (Seal)

(Sgd.) CECIL BROWN (Seal)

City and County of Honolulu,

Territory of Hawaii,—ss.

On this 13th day of May, A. D. 1909, personally

appeared before me Enuna Dreier, known to me
to be the person described in and who executed the

foregoing instrument, who acknowledged to me
that she executed the same freely and voluntarily

and for the uses and purposes therein set forth.

(Sgd.) WILLIAM B. LYMER,
Notary Public, First Judicial Circuit of the Terri-

tory of Hawaii. [16]

Territory of Hawaii,

City and County of Honolulu,—ss.

On this 13th day of May, A. D. 1909, before me
personally appeared Cecil Brown, to me known to be

the person described in and who executed the fore-

going instrument, and acknowledged that he executed

the same as his free act and deed.

(Sgd.) FRANK F. FERNANDES,
Notary Public, First Judicial Circuit, City and

County and Territory aforesaid. [17]
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[Endorsed]: Filed at 8:45 o'clock A. M., Sep. 8,

1930. (S.) John Lee Kwai, Clerk.

Sep. 10, 1930.

Motion granted.

(S.) A. R. WHITMORE,
Clerk. [18]

[Title of Court and Cause—No. 2014-A.]

MOTION FOR LEAVE TO AMEND PETITION.

Comes now Herman V. von Holt, Trustee and

petitioner in the above-entitled matter, and moves

this Honorable Court that the petition for allowance

of final accounts heretofore filed herein and pursuant

to which proceedings have been had herein, may
be amended by him in the following respects

:

I.

That at the conclusion of paragraph 4 thereof

and before paragraph 5 thereof there may be in-

serted a new and additional paragraph, to be desig-

nated paragraph ''4-A,'' and to read as follows:

4-A. ^'That Caroline Dreier, now Caroline

Dreier O'Neil, has become and is the sole life

tenant and beneficiary entitled to income from

said trust estate during her lifetime; that Ed-

ward Dreier in said trust [19] deed referred

to has died intestate, leaving as his sole surviv-

ing heir the said Caroline Dreier, now Caroline

Dreier O'Neil; that by the terms of said trust

indenture it is provided that the entire prin-

cipal of the trust estate shall be conveyed ab-

solutely upon termination of the trust failing



16 Caroline Dreier O'Neil

appointment of any person or persons to take

the same through a last will and testament of

said Edward Dreier, to 'his heirs at law'; that

demand has been made upon your petitioner by

said Caroline Dreier, now Caroline Dreier

O'Neil, now the sole life tenant entitled to in-

come under said trust and at the same time the

sole heir at law and person designated to receive

the principal of said trust; that said trust be

/orwith terminated, and that distribution of the

assets of said trust estate be made to her as said

sole heir at law of said Edward Dreier."

II.

That paragraph 5 of said petition herein be

amended so that it shall read as follows

:

5. ''That your petitioner being advised that

said claim demand of said Caroline Dreier,

now Caroline Dreier O'Neil, is sound and well

taken, avers that the objects for which said

trust were created have been fulfilled, and peti-

tioner represents that upon said claim and de-

mand of said Caroline Dreier, now Caroline

Dreier O 'Neil, said trust has and is terminated,

and that the assets and properties of and [20]

belonging to said trust now in his hands should

be distributed to said Caroline Dreier, now

Caroline Dreier O'Neil, as sole heir at law of

said Edward Dreier, and petitioner desires that

he be instructed in the premises by this Honor-

able Court and be directed to make distribution

of said estate as aforesaid upon the finding of
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said Court that said trust has been and is

terminated as aforesaid."

III.

That paragraph 6 of said petitioner be amended

so that it shall read as follows

:

6. ''That petitioner desires that upon a find-

ing of this court to the effect that said trust

has been and is teiTainated as aforesaid, he be

authorized, empowered and directed to transfer,

assign and turn over the assets of and belonging

to said trust estate to said person entitled

thereto as aforesaid, and that said trust be

declared terminated 'by order of this Court,

and that upon such distribution he be dis-

charged from all further and future liability

and responsibility herein."

This motion is 'based upon all the records and

files herein, and upon the affidavit of Chas. M. Hite,

hereto annexed and made a part hereof.

(S.) HERMAN V. von HOLT,
Trustee and Petitioner.

By M. COUNTRYMAN. [21]

[Title of Court and Cause—No. 2014-A.]

AFFIDAVIT OF CHARLES M. HITE.

Territory of Hawaii,

City and County of Honolulu,—ss.

Chas. M. Hite, being first duly sworn, on oath

deposes and says: That he is a member of the law

firm of Ulrich & Hite, attorneys for petitioner
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herein, and that as such he is familiar with the

matters and things having to do with and referred

to in said foregoing motion ; affiant says that in the

preparation of the original petition, amendment of

which is herein sought, through inadvertence no

allegation was contained therein of the demand and

claim therefore made upon and against the petition-

ing Trustee by said Caroline Dreier, now Caroline

Dreier O'Neil, for the termination of said trust

and the distribution of the assets of said trust

estate to her.

That pursuant to said demand and claim, and

being advised of the soundness thereof and of the

effect [22] thereof in termination of said trust,

said petitioning Trustee did submit his final ac-

counts seeking the instructions of this Honorable

Court with reference to said claim to the end that

the termination of said trust and distribution of

said trust estate to Caroline Dreier, now Caroline

Dreier O'Neil, and the discharge of said Trustee

might be effected by order and decree of this Court

upon finding of this court that said trust had been

and was terminated as aforesaid.

That he has advised said Trustee that the amend-

ment as herein prayed for of the petition as hereto-

fore filed herein should be made to the end that the

position of said Trustee in praying for and seeking

a termination of said trust herein might be more

clearly and accurately made to appear in the record

of said cause.

And affiant alleges that the matters of fact for

the first time set forth and alleged in said amenda-
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tory and amended paragraphs are true to the best

of his knowledge, information and belief.

Further than this affiant sayeth not.

(S.) CHAS. M. HITE.

Subscribed and sworn to before me this 6th day

of September, 1930.

[Seal] (S.) JOHN LEE KWAI,
Clerk Circuit Court, First Judicial Circuit. [23]

NOTICE.

To August Dreier, Edward Dreier, and Adele

Dreier Frates, Interveners, and to Robertson

& Castle, Their Attorneys

:

YOU AND EACH OF YOU WILL PLEASE
TAKE NOTICE that the foregoing motion will be

presented for determination before the Honorable

A. E. Steadman, Judge of the above-entitled court,

at Chambers, in Equity, on the 13th day of Septem-

ber, A. D. 1930, at the hour of 10 o'clock A. M., of

said day, or as soon thereafter as counsel may be

heard.

ULRICH & HITE,
By CHAS. M. HITE,
Attorneys for Movant.

Certify true copy hereof served upon parties

above named by delivering same to their attorneys,

Robertson & Castle, or, to wit, Sept. 8, 1930, at 8 :45

o'clock A. M.

(S.) CHAS. M. HITE. [24]
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[Endorsed]: Filed at 11:30 o'clock A. M., Sep.

26, 1930. (S.) D. K. Sherwood, Clerk. [25]

[Title of Court and Cause—No. 2014-A.]

MOTION FOR ORDER FOR SERVICE BY
PUBLICATION.

Comes now Herman V. von Holt, Trustee and

petitioner in the above-entitled matter, by his at-

torneys, Ulrich & Hite, and moves for an order

for service of summons and notice of pendency of

petition by publication upon all persons having or

claiming to have an interest in said estate or in

the distribution thereof, and for an order directing

service of process upon Richard Frates and James

Grant Dreier by registered mail.

This motion is based upon the verified petition for

the approval of accounts and distribution of said

trust estate heretofore filed herein, and upon the

affidavit of Chas. M. Hite in support hereof, attached

hereto and made a part hereof.

Dated: Honolulu, T. H., September 25, 1930.

HERMAN V. von HOLT,
Trustee and Petitioner,

By ULRICH & HITE,
By CHAS. M. HITE,

His Attorneys. [26]
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[Title of Court and Cause—No. 2014-A.]

AFFIDAVIT OF CHAS. M. HITE.

Territory of Hawaii,

City and County of Honolulu,—ss.

Chas. M. Hite, being first duly sworn, on oath de-

poses and says

:

That he is an attorney at law and a member of the

firm of Ulrich & Hite, with offices in the Dillingham

Transportation Building, City and County of Hono-

lulu, Territory of Hawaii, and that he is one of the

attorneys for Herman V. von Holt, Trustee and

petitioner in the above-entitled cause.

Affiant alleges that he is informed and believes,

and upon such information and belief avers the fact

to be that the only living persons having or claiming

to have an interest in the trust estate of Emma
Dreier are [27] Caroline Dreier O'Neill, now resi-

dent in the State of California, August Dreier, Ed-

ward Dreier and Adele Dreier Frates : that affiant is

informed and believes, and upon such information and

belief avers that said Caroline Dreier O'Neil will,

within the course of the next three weeks, enter her

voluntary appearance herein in person, and submit

herself to the jurisdiction of the court herein; that

other than said named persons affiant is aware of

no one who has or claims to have an interest in

said estate or in the matters and things presented

by the petition of the trustee on file herein.

Affiant avers that a question has now arisen in

the above-entitled matter between said Caroline

Dreier O'Neil and said August Dreier, Edward
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Dreier and Adele Dreier Prates, a determination

of which will or may affect Richard Frates and

James Grant Dreier, being minors, and certain

other persons, born or unborn, similarly situated,

the names of such persons being unknown and not

now ascertainable.

Affiant further avers that Richard Frates and

James Grant Dreier are minors and reside respec-

tively at 57 Twenty-first Avenue, and 435 Fourteeth

Avenue, San Fransicso California; that they are

contingent remaindermen of said estate and have an

interest, therefore, in the manner in which it may be

ordered to be distributed.

That it is necessary that all such persons be

brought within the jurisdiction of this court in said

[28] proceeding in order that their rights may be

determined and a final and conclusive order and

decree made herein.

And further affiant sayeth not.

(S.) CHAS. M. HITE.

Subscribed and sworn to before me this 25th day

of September, A. D. 1930.

[Seal] (S.) JOHN LEE KWAI,
Clerk, Circuit Court, First Judicial Circuit, Terri-

tory of Hawaii. [29]

[Title of Court and Cause—No. 2014-A.]

ORDER FOR PUBLICATION OF SUMMONS.

Upon reading and filing the duly verified petition

of Herman V. von Holt, Trustee of the estate of

Emma Dreier, duly filed in the above-entitled court
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and cause on the 13th day of March, 1930, and the

motion for an order of service by publication and

registered mail supported by affidavit of Chas. M.

Hite, one of the attorneys for said Herman V. von

Holt, and upon motion of Ulrich & Hite, attorneys

for said Trustee and petitioner herein,

—

IT IS ORDERED that service of said petition

be made upon all interested persons in said estate by

publication of notice of pendency of suit in the

'^Honolulu Star Bulletin," a newspaper printed,

published [30] and circulated in Honolulu, City

and County of Honolulu, Territory of Hawaii, once

a week, in 10 successive weeks, the first publication

to be not less than 10 weeks prior to the time ap-

pointed for the hearing, calling upon persons and

each of them to appear on the 8th day of December,

1930, at the hour 9 o'clock A. M. of said day, before

the Honorable A. E. Steadman, Judge of the Circuit

Court of the First Judicial Circuit, Territory of

Hawaii, as shall be sitting at Chambers, in Equity,

in the courtroom of said court in the Judiciary

Building, Honolulu, T. H., and show cause why the

prayer of said petition should not be granted.

IT IS FURTHER ORDERED that certified

copies of said notice, motion, affidavit and order be

sent by registered mail to Richard Prates, 57

Twenty-First Avenue, San Francisco, California,

and to James Grant Dreier, 435 Fourteenth Avenue,

said San Francisco.

Dated: Honolulu, T. H., September 25, 1930.

(S.) A. E. STEADMAN, (Seal)

Judge, Circuit Court, First Judicial Circuit, Terri-

tory of Hawaii. [31]
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[Title of Court and Cause—No. 2014-A.]

NOTICE OF PENDENCY OF SUIT AND
SUMMONS.

The Territory of Hawaii : To All Persons Claiming

to Have an Interest in the Estate of Emma
Dreier and Richard Frates and James Orant

Dreier, Minors, and All Other Persons, Born or

Unborn, Similarly Situated:

YOU AND EACH OF YOU ARE HEREBY
NOTIFIED that a petition, duly amended, has

been filed in those certain porceedings entitled: ^^In

the Matter of the Trust of Emma Dreier," being

Equity Number 2014-A., in the files of the Circuit

Court of the First Judicial Circuit, Territory of

Hawaii, and that said petition as amended seeks a

determination of said trust and distribution of the

corpus thereof to Caroline Dreier O'Neil, and asks

for an order granting said relief and for the dis-

charge of said Trustee, [32] Herman V. von

Holt, and you and each of you are notified that you

are to appear on the 8th day of December, 1930, at

9:00 o'clock A. M. of said day, at the courtroom' of

such Judge of said Circuit Court as shall be sitting

at Chambers, in Equity, in the Judiciary Building,

at Honolulu, City and County of Honolulu, Terri-

tory of Hawaii, and show cause why the prayer of

said petition should not be granted.

Dated: Honolulu, T. H., September 26, 1930.

By order of the Court.

(S.) H. A. WILDER, (Clerk)

Clerk. [33]
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[Endorsed] : Filed at 3:59 o'clock P. M., Dec. 8,

1930. (S.) D. K. Sherwood, Clerk. [34]

[Title of Court and Cause—No. 2014-A.]

ORDER APPOINTING GUARDIAN AD
LITEM.

Upon appearance of the firm of Robertson &
Castle and suggestion by said firm that Frank

Frates, Jr., Coryell Frates and Richard Frates, all

children of the respondent Adele Dreier Frates;

August S. Dreier, Jr., William Mutch Dreier, Alex-

ander McDuff Dreier, and James Grant Dreier, all

children of the respondent August S. Dreier; and

Edward W. Dreier, Jr., Genevieve M. Dreier, Juan-

ita A. Dreier, George W. Dreier, and Richard

Dreier, all children of the respondent Edward W.
Dreier, are each and all minors and are interested in

the within action,

—

IT IS THEREFORE HEREBY ORDERED
that A. G. M. Robertson, Esq., be and he is hereby

appointed guardian ad litem for Frank Frates, Jr.,

Coryell Frates, Richard Frates, August S. Dreier,

Jr., William Mutch Dreier, Alexander [35] Mc-
Duff Dreier, James Grant Dreier, Edward W.
Dreier, Jr., Genevieve M. Dreier, Juanita A. Dreier,

George W. Dreier and Richard Dreier, all minors

and respondents herein, to appear and represent

each of said minors herein, and the said A. G. M.
Robertson, Esq., as such guardian ad litem is given

until December 12, 1930, in each case in which to

file any pleadings herein.
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Dated, Honolulu, T. H., December 8, 1930.

(S.) E. A. STEADMAN, (Seal)

Judge of the Circuit Court, First Judicial Circuit,

Territory of Hawaii, Sitting at Chambers in

Equity. [36]

[Endorsed] : Piled at 9:26 o'clock A. M., Oct. 16,

1930. (S.) John Lee Kwai, Clerk. [37]

[Title of Court and Cause—No. 2014-A.]

APPEARANCE OF CAROLINE DREIER
O'NEIL.

Comes now Caroline Dreier O'Neil, and, enter-

ing this her appearance in the above-entitled court

and cause, submits herself to the jurisdiction of

the Court and to such decree or order as the Court

may make or render herein.

Dated: October 6th, 1930.

(S.) CAROLINE DREIER O'NEIL. [38]

[Endorsed]: Filed at 2.20 o'clock P. M., Dec. 9,

1930. (S.) John Lee Kwai, Clerk.

Receipt of a copy acknowledged this 9th day of

Dec, 1930.

(S.) ULRICH AND HITE,
Attorneys for .

J. C. T. [39]
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[Title of Court and Cause—No. 2014-A.]

ANSWER OP A. G. M. ROBERTSON, GUARD-
IAN AD LITEM FOR MINORS.

Comes now Frank Frates, Jr., Coryell Frates,

Richard Frates, August S. Dreier, Jr., William

Mutch Dreier, Alexander McDuff Dreier, James

Grant Dreier, Edward W. Dreier, Jr., Genevieve

M. Deier, Juanita A. Dreier, George W. Dreier and

Richard Dreier, by their guardian ad litem A. G.

M. Robertson, and make answer to the petitioner's

petition and for answer allege and say

:

I.

That the aforesaid Frank Frates, Jr., Coryell

Frates and Richard Frates are all minors and chil-

dren of the respondent Adele Dreier Frates; that

August S. Dreier, Jr., Wiliam Mutch Dreier, Alex-

ander McDuff Dreier and James Grant Dreier are

all minors and children of the respondent [40]

August S. Dreier, that Edward W. Dreier, Jr.,

Genevieve M. Dreier, Juanita A. Dreier, George W.
Dreier and Richard Dreier are all minors and chil-

dren of the respondent Edward W. Dreier.

II.

That they deny that the objects for which said

trust was created have been fulfilled ; that said trust

has terminated; and that the assets and properties

of and belonging to said trust and now in the hands
of said petitioner ought to be distributed as set

forth in paragraph 5 of said petition. And they
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aver that, by the terms of the trust instrument, the

trust thereby created still continues and shall con-

tinue until the death of Caroline Dreier, therein

named, now Caroline O'Neill, at which time the

trust estate is to be distributed to the heirs of Ed-

ward Dreier, deceased, then to be ascertained.

That a copy of said deed is attached to the answer

of August Dreier, Edward Dreier, and Adele

Dreier Frates, other respondents herein, marked

Exhibit ^^A," to which reference is hereby made

and made a part of this answer.

III.

That said Edward Dreier, deceased, died unmar-

ried and intestate after reaching the age of major-

ity and these respondents will be his next of kin on

the death of their respective parents, previous to

the termination of said trust, to wit : on the death

of said Caroline O'Neill.

IV.

That they are informed and believe and so allege

[41] upon information and belief, that the one

hundred twenty-five (125) shares of stock of Au-

gust Dreier, Limited, listed in the inventory of the

petitioner herein are the identical 125 shares of

stock mentioned in said deed of trust of May 13,

1909, and that the other securities listed in said in-

ventory represent accumulated income which has

been derived from said 125 shares of stock since the

inception of said trust and held by the Trustee pur-

suant to the provisions of said trust deed.

WHEREFORE, these respondents pray that no

order of distribution be made herein, and that the
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petitioner, as such Trustee, be directed to hold said

trust estate until the termination of the trust upon

the death of said Caroline O'Neill and thereupon to

to distribute to the heirs of Edward Dreier, de-

ceased, as the same may be at the termination of

said trust.

Dated, Honolulu, T. H., December 9, 1930.

FRANK FRATES, Jr., CORYELL
FRATES, RICHARD FRATES, AU-
GUST S. DREIER, Jr., WILLIAM
MUTCH DREIER, ALEXANDER Mc-

DUFF DREIER, JAMES GRANT
DREIER, EDWARD W. DREIER,
Jr., GENEVIEVE M. DREIER,
JUANITA A. DREIER, GEORGE W.
DREIER, and RICHARD DREIER,
Minors,

(S.) A. G. M. ROBERTSON,
Their Guardian Ad Litem, [42]

City and County of Honolulu,

Territory of Hawaii,—ss.

A. G. M. Robertson, being first duly sworn, on

oath deposes and says that he is the guardian ad

litem of the minors named in the foregoing answer

and makes this verification on behalf of said mi-

nors; that he has read the said answer and knows
the contents thereof and that the same are true ex-

cept as to those matters set forth on information

and belief, and as to those, he believes them to be

true.

(S.) A. G. M. ROBERTSON.
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Subscribed and sworn to before me this 9th day

of December, 1930,

[Seal] (S.) ELSIE HIORTH,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [43]

[Endorsed] : Filed at 10:05 o'clock A. M., Feb.

9, 1931. (S.) John Lee Kwai, Clerk. [44]

[Title of Court and Cause—No. 2014-A.]

DECISION AND ORDER APPROVING TRUS-
TEE'S FINAL ACCOUNT AND TERMI-
NATING TRUST.

The Trustee herein has filed his accounts and sug-

gested that, under the terms of the trust deed, and

by reason of facts hereinafter set forth, the trust

should be terminated. By appropriate summons

and orders, all parties in interest have been made

parties hereto so as to bind them by such final de-

cree as may be entered herein.

In 1909 Emma Dreier executed a trust deed,

which established this trust estate. The Trustee is

directed to use so much of the net income as may

be necessary for the support and maintenance of

Emile Dreier, the non compos son of the settlor ; to

pay the sum of $50.00 a month to Caroline Dreier,

wife of said Emile, for the term of her natural life

;

to use the balance of the income, or so much thereof

as may be necessary, for the support, education,

maintenance and [45] advancement of Edward

Dreier, son of Emile and Caroline, and grandson of
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the settlor. The trust deed then provides as fol-

lows:

*'Upon the death of the said Emile Dreier

and of the said Caroline Dreier, this trust shall

cease and the entire trust estate or so much

thereof as shall then be remaining shall be con-

veyed and delivered free and clear of the trusts

hereby created to the said Edward Dreier,

grandson of the Donor, as and for his absolute

and sole property, if he, the said Edward

Dreier, shall then be alive. And if he then

shall have deceased, said trust estate shall be

conveyed absolutely to such person or persons

as he, the said Edward Dreier, shall by last Will

and testament name to receive the same and

failing such appointment then his heirs at law.

But if the said Edward Dreier shall decease

unmarried before attaining his majority, then

the trust estate or so much thereof as shall

then be remaining, shall be conveyed and de-

livered free and clear of the trusts herebv ere-

ated to the children of the said Donor and/or

their heirs at law."

The facts are undisputed. The settlor, Emile

and Edward are dead; Caroline is living; Edward
attained majority and died unmarried. He did not

exercise the power of appointment indicated in the

preceding quotation. His sole heir at law, at the

moment of his death, was Caroline, his mother. It

is suggested by the trustee that the foregoing facts

operate to [46] terminate the trust under the

proper construction of the trust deed, notwithstand-
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ing the provision therein that the trust shall cease

upon the death of Emile and Caroline. The Trus-

tee suggests that the heirs at law of Edward are to

be determined as of the date of his death, he having

failed to exercise his power of appointment; that

Caroline being such sole heir at law and thus en-

titled to the remainder and, likewise, possessing the

only intermediate interest herein the trust should

be terminated and the entire property turned over

to her. In other words, under the Trustee's conten-

tion, Caroline now has not only an interest for her

life in the amount of $50.00 a month, but at this mo-

ment, as the sole heir at law of the deceased Ed-

ward, has the entire equitable remainder interest

in fee in this trust estate; that, therefore, any rea-

son for the continuation of the trust vanishes and

she is entitled /orwith and outright to receive all

of the assets of the trust estate.

The other parties herein (with the exception of

Caroline) contend, on the other hand, that under

the terms of this trust deed the ultimate remainder-

men, Edward having failed to exercise his power

of appointment, should be determined as of the

date of the death of Caroline. That is to say, that

the heirs at law of Edward are to be determined

not as of the date of Edward's death, but as of the

date of Caroline's death. That, therefore, the trust

should continue until Caroline's death. [47]

It is apparent from an examination of the trust

deed that Emile, the non compos son of the settlor,

and Edward, her grandson, are the especial and

principal objects of her solicitude throughout. She
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desires, first of all, that Emile be taken care of

during his lifetime ; she desires that if there is any

balance of income during his lifetime it shall go

for the benefit of her grandson Edward. If Ed-

ward dies unmarried hefore attaining majority he

and his heirs pass out of the picture, but if Edward

attains majority and survives Emile and Caroline,

he is to acquire all of the property involved in this

trust. Of course, it was a natural thing to take

care of Caroline, the wife of the settlor's non compos

son by this $50.00 a month provision. It was a

natural assumption by the settlor that if her grand-

son Edward attained majority he would survive

his mother Caroline and his father Emile, and,

hence, would take all of his property.

It seems to the Court that in determining the one

substantial issue herein, the provision giving the

grandson Edward the power of appointment is very

significant. She has provided specifically that Ed-

ward himself takes outright and absolutely if he is

alive at the termination of the trust; it provides,

specifically, that he may appoint, by will, such per-

son or persons, without qualification whatever as he

may desire to be the ultimate remaindermen, and it

seems to the Court that the expression *^ failing

such [48] appointment then his heirs at law"
can properly be construed to mean only his heirs

at law at the time of his death. There is no ques-

tion but that ordinarily and in the absence of extra-

ordinary circumstances ''heirs at law'' of an in-

dividual are to be determined as of the time of death

of that individual. There is no reason whatever
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indicated by the terms of this trust deed, or by the

surrounding circumstances, to indicate a wish of

the settlor, expressed or implied, that the matter

of the determination of the heirs at law of Edward

should be postponed until after the death of Emile

and of Caroline. There is a very definite and well

settled rule of law favoring the early vesting of

estates, both real and personal. The natural and

normal residing of this trust deed indicates to the

Court that at the moment of the death of Edward,

he not having exercised the unlimited power of

appointment, the person or persons who were then

his heirs at law became vested remaindermen of

this trust estate. Admittedly, Caroline was the

sole heir at law as of said date. If the heirs at

law of Edward are to be determined as of the date

of the death of Caroline then, of course, Caroline

passes out of the picture, and other and more dis-

tant relatives of Edward will take the remainder

interest in this property.

Authorities which are helpful in the determina-

tion of the within matter are not numerous. The

case of Wale vs. Converse, 146 Mass , 345, is some-

what in point. A testator [49] created a trust

estate—his wife was to take the income until her

death or remarriage. Upon her death the prin-

cipal was to be paid to the testator's son and

daughter, but if the wife survived both son and

daughter and their issue, if any, the estate should

go, upon her death, as she might direct by will, or

in default of a will ^Hhen to my heirs at law."

The daughter died intestate and without issue.
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and the son died without issue, leaving his interest

in the trust fund to a third person who assigned

it to the wife. The Court held that the wife, who

had never married again, acquired the equitable

title to the whole fund and had the right to forth-

with terminate the trust. The Court said, on pages

348^9:

'^HOLMES, J. The general rule is settled,

that, in case of an ultimate limitation like that

of the fund in question to the testator's heirs

at law, the persons to take are those who answer

the description at the time of the testator's

death. Dove v. Torr, 128 Mass. 38, 40. Minot

V. Tappan, 122 Mass. 535, 537. Abbott v. Brad-

street, 3 Allen, 587. The reasons for this rule

are, that the words cannot be vised properly to

designate anybody else; that such a mode of

ascertaining the beneficiary implies that the

testator has exhausted his specific wishes by

the previous limitations, and is content there-

after to let the law take its course; and, per-

haps, that the law [50] leans toward a con-

struction which vests the interest at the earlicvSt

moment. There is nothing to take this case out

of the general rule, and it requires no discus-

sion beyond what will be found in the decisions

cited.

It follows, without further construction of

the words heirs at law, and whether or not any

part of the income or principal in any event

would fall into the residuum or pass as prop-

erty undisposed of by the will, that the plaintiff
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and the testator's son and daughter took the

whole fund among them. The plaintiff has now
acquired the son's and daughter's interests:

Whipple V. Fairchild, 139 Mass. 262, 265;

Welsh V. Woodbury, 144 Mass. 542, 545, and

cases cited ; and therefore has the equitable title

to the whole fund, and the right to terminate

the trust. Inches v. Hill, 106 Mass. 575. Un-

derwood V. Boston Five Cents Savings Bank,

141 Mass. 305,306."

If ordinarily the heirs of a testator are to be

determined as of the date of the death of the testa-

tor, then the heirs of any other designated person

should be determined normally as of the date of

the death of that person. There is no distinction

in principle. In the wdthin case, similarily, as in

the foregoing one, '^such a mode of ascertaining

the beneficiary implies that the testator has ex-

hausted his specific wishes by the previous limita-

tions and is content thereafter to let the law take

its course." [51] Edward having attained his

majority, and examining this trust deed either alone

or aided *by counsel, would naturally, and it seems

to the Court very properly, have concluded that

under this trust deed and the law applicable thereto,

the person or persons who were his heirs at law

at the time of his death would take the remainder

interest in this trust estate in the event of his failure

to exercise the power of appointment. The word

^Hhen" in the paragraph of the trust deed under

consideration ^^ failing such appointment then his

heirs at law" means nothing except '^in that event."
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This seems a natural construction of the word and

of the clause taken in conjunction with the rest of

the trust deed.

It was held in Inches vs. Hill, 106 Mass. 575, that

when a person is entitled to the equitable fee in

part of trust property and no good reason appears

why the trust in that part should not be terminated,

the Court may order the trustee to convey to him.

It seems to the Court, and the Court finds that

the heirs at law of Edward are to be determined

as of the date of the death of Edward. Caroline

is such sole heir. She, therefore, now has the sole

life interest and also the vested equitable remainder

interest in fee to the whole fund. No one, other

than Caroline, has any interest, present or prospec-

tive, in the trust fund. Under the authority of

Wale vs. Converse, supra, and Inches vs. Hill, supra,

she has [52] therefore the right to terminate the

trust. It is her desire that the trust be terminated.

The trust is hereby terminated.

The Master herein has recommended the approval

of the final accounts of the Trustee, and same are

hereby approved. The Trustee will make distribu-

tion of all the assets of this trust estate remaining

in his hands, after payment of costs, attorneys' fees,

etc., to said Caroline Dreier. Ray J. O'Brien,

Esquire, is allowed a fee of $250.00 for his able

services as Master herein. Ulrich & Hite, attorneys

for the Trustee, are allowed a fee of $1,000.00.

A. G. M. Robertson, Esquire, guardian ad litem

herein, is allowed a fee of $600.00.
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Dated : Honolulu, T. H., February 9, 1931.

(S.) A. E. STEADMAN, (Seal)

First Judge, Circuit Court, First Judicial Circuit,

Territory of Hawaii. [53]

[Endorsed]: Filed at 2:20 o'clock P. M., Mar.

13, 1931. John Lee Kwai, Clerk. [54]

In the Circuit Court of the First Judicial Circuit,

Territory of Hawaii.

AT CHAMBERS—IN EQUITY,

In the Matter of the TRUST OF EMMA DREIER,
Deceased.

DECREE TERMINATING TRUST, ALLOW-
ANCE OF FINAL ACCOUNTS AND OR-

DER OF DISTRIBUTION.

This cause coming on for hearing before Honor-

able A. Ei. Steadman, First Judge of the above-

entitled court, on petition of Herman V. von Holt,

Trustee under the above-named deed of trust dated

May 13, 1909, and said Honorable A. E. Steadman

having filed his decision and order approving the

Trustee's final account and terminating the trust

on February 9, 1931, in which said decision it

is found that all the parties interested in said trust

have been served, that the final accounts are cor-

rect and are allowed, that the said trust should

be terminated and that the Trustee should convey

the trust property to Caroline Dreier after paying

the master, Ray J. O'Brien, a master's fee of
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$250.00, Ulrich & Hite, attorneys for the Trustee,

an attorney's fee of $1,000.00, and A. G. M. Robert-

son, guardian ad litem herein, a fee of $600.00, and

said Honorable A. E. Steadman now being absent

from the Territory,

—

NOW, THEREFORE in consideration of the

premises, it is ORDERED, ADJUDGED AND
DECREED—
That the final accounts of the said Herman V.

von Holt, [55] Trustee of the above-entitled

estate are approved and allowed; that said Trustee

is directed to pay to Ray J. O'Brien a master's fee

in the sum of $250.00; to Ulrich & Hite an attorney's

fee of $1,000.00, and to A. G. M. Robertson, as

guardian at litem in the above-entitled cause, a fee

of $600.00, and to pay over the remaining assets in

his hands under said trust to Caroline Dreier, and

upon the filing herein of proper receipts from the

aforesaid said Herman V. von Holt, as said Trustee,

be discharged from all further liability or responsi-

bility under his trust as said Trustee.

Dated, Honolulu, T. H., March 13, 1931.

[Court Seal] A. M. CRISTY,
Second Judge, Circuit Court, First Judicial Cir-

cuit, Territory of Hawaii, Sitting in Equity

at Chambers.

Attest: JOHN LEE KWAI,
Clerk.
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Approved as to form:

H. V. von HOLT,
Agent in Fact of Caroline Dreier.

ULRICH & HITE,
Attorneys for Trustee.

Attorneys for Respondents and Guardian Ad
Litem. [56]

[Endorsed] : Filed at 9:39 o'clock A. M., Mar. 14,

1931. (S.) A. R. Whitmore, Clerk. [57]

[Title of Court and Cause—No. 2014-A]

APPEAL AND NOTICE OF APPEAL.

Now come August Dreier, Edward Dreier, Adele

Dreier Frates, Frank Frates, Jr., minor, Coryell

Frates, minor, Richard Frates, minor, August S.

Dreier, Jr., minor, William Mutch Dreier, minor,

Alexander McDuff Dreier, minor, James Grant

Dreier, minor, Edward W. Dreier, Jr., minor, Gene-

vieve M. Dreier, minor, Juanita A. Dreier, minor,

George W. Dreier, minor, and Richard Dreier,

minor, by the duly appointed guardian ad litem of

aforesaid minors, A. G. M. Robertson, Respondents

herein, all of the aforesaid by their attorneys, Rob-

ertson & Castle, and hereby give notice of their and

each of their intention to appeal, and they do and

each of them doth, hereby appeal to the Supreme

Court of the Territory of Hawaii from the decree

made and entered in the above-entitled cause on the

13th day of March, 1931, by the Honorable A. M.
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Cristy, Second Judge of the Circuit Court of the

First Judicial Circuit, Territory of Hawaii, sitting

at Chambers, in Equity, in said cause.

Dated: Honolulu, T. H., March 14, 1931.

AUGUST DEEIER,
EDWARD DREIER,
ADELE DREIER FRATES,

Respondents.

By (S.) ROBERTSON & CASTLE,
Their Attorneys. [58]

FRANKFRATES, Jr., CORYELL
FRATES, RICHARD FRATES, AU-
GUST S. DREIER, Jr., WILLIAM
MUTCH DREIER, ALEXANDER Mc-

DUFF DREIER, JAMES GRANT
DREIER, EDWARD W. DREIER, Jr.,

GENEVIEVE M. DREIER, JUANITA
A. DREIER, GEORGE W. DREIER
and RICHARD DREIER,

All by Their Guardian Ad Litem,

A. G. M. ROBERTSON,
Respondents,

By ROBERTSON & CASTLE,
Their Attorneys.

Receipt of a copy of the foregoing appeal and

notice of appeal acknowledged this 14

(S.) ULRICH & HITE,
Attorneys for Petitioner.

(S.) H. V. von HOLT,
Attorney for Caroline Dreier O'Neill. [59]
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Received and filed in the Supreme Court June

17, 1931, at 1:45 o'clock P. M. (S.) Robert Parker,

Jr., Assistant Clerk. [60]

In the Supreme Court of the Territory of Hawaii.

October Term, 1930.

No. 2011.

In the Matter of the Trust of EMMA DREIER,
Deceased.

Appeal from Circuit Judge First Circuit.

Hon. A. E. STEADMAN, Judge.

Argued June 12, 1931.

Decided June 17, 1931.

PERRY, C. J., BANKS and PARSONS, JJ.

Estates—devise to a class—time of ascertainment of

members of class.

When a conveyance is made to a trustee upon

trust to hold and manage the property, to pay

net income to certain named persons until the

death of the survivior and at the end of the

trust period to convey the corpus of the prop-

erty (in the event of the failure of certain other

described beneficiaries) to the ''heirs at law"

of a named person, the heirs at law of the per-

son named are determinable not as of the date

of his death but as of the end of the trust pe-

riod,—in other words, are those persons who

would be the heirs if the person named had died

at the end of the trust period instead of, as ac-

tually happened, prior thereto.
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Powers—interest of donee or grantee.

The mere existence of a power confers no right

of property or interest on the donee or grantee.

[61]

OPINION OF THE COURT BY PERRY, C. J.

In this proceeding in equity the Trustee filed his

accounts and suggested that under the terms of the

deed of trust and by reason of the facts as they have

occurred the trust should be terminated. A decree

was entered terminating the trust. From that de-

cree the case comes by appeal to this court.

Emma Dreier transferred to a Trustee in trust

one hundred and twenty-five shares of the capital

stock of August Dreier, Limited, an Hawaiian cor-

poration, the shares being at that time of the par

value of one hundred dollars each. The donor re-

cited in the instrument that the trust was created

'4n consideration of love and affection for her son

Emile Dreier, * ^ * ^lio is at present non

compos mentis, and in consideration of love and

affection for her grandson Edward Dreier, the

minor son of said Emile Dreier, and in considera-

tion of the discontinuance, at her request" by Em-
ile 's guardian ad litem ''of proceedings heretofore

pending in the Circuit Court of the First Judicial

Circuit for the Territory of Hawaii, whereby the

said Emile Dreier, through his said guardian

ad litem, contested the validity of the last will and

testament of August Dreier, husband of the donor."

The purposes of the trust were declared to be as

follows: ''to pay from the net income of said trust
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porperty after payment of all expenses of the ad-

ministration of said trust, including a reasonable

commission to the Trustee, the sum of fifty dollars

($50.00) per month to [62] Caroline Dreier, wife

of said Emile Dreier, for and during the term of

her natural life, and to pay the balance of said net

income to said Emile Dreier for his support and

maintenance or so much thereof as may be neces-

sary for that purpose, and the balance of said in-

come, if any, for the support, maintenance, educa-

tion and advancement of Edward Dreier, grandson

of the donor; said donor hereby directing and pro-

viding that if the income so set apart for the sup-

port, maintenance, education and advancement of

said Edward Dreier is not required or is not all

required for the time being for said purposes or for

the support of said Emile Dreier as aforesaid, such

surplus income shall be added to the principal and

shall accumulate as a part thereof to be disposed

of as a part of said principal as hereafter provided.

^'And the donor further directs and provides that

any part or portion of said income required as

aforesaid for the maintenance and support of the

said Emile Dreier shall be paid for that purpose

to the donor, to be expended by her and according

to her best judgment in the support of the said

Emile Dreier.

'^Upon the death of the said Emile Dreier and

of the said Caroline Dreier, this trust shall cease

and the entire trust estate or so much thereof as

shall then be remaining shall be conveyed and de-

livered free and clear of the trusts hereby created
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to the said Edward Dreier, grandson of the donor,

as and for his absolute and sole property, if he,

the said Edward Dreier, shall then he alive. And

if he [63] then shall have deceased, said trust

estate shall be conveyed absolutely to such person

or persons as he, the said Edward Dreier, shall by

last will and testament name to receive the same

and failing such appointment then his heirs at law.

But if the said Edward Dreier shall decease un-

married before attaining his majority, then the

trust estate or so much thereof as shall then be re-

maining, shall be conveyed and delivered free and

clear of the trusts hereby created to the children

of the said donor and/or their heirs at law.''

Edward died unmarried after having reached the

age of legal majority. Emile also is dead. Caroline

is living. Edward did not exercise the power of

appointment.

It is the contention of the appellee that under a

correct construction of the terms of the trust, upon

the death of Edward, Caroline became his sole heir,

that the remainder in fee thereupon 'became vested

in her and that since she was the sole surviving

life tenant entitled to income the whole beneficial

interest was in her and therefore the trust termi-

nated. On the other hand it is contended on behalf

of the appellants that the heirs of Edward are de-

terminable not as of the date of the death of Ed-

ward but as of the date of the death of Caroline,

that the Trustee still has active duties to perform

and that the trust should not be terminated.

The direction of the donor that ^'upon the death
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of the said Bmile Dreier and of the said Caroline

Dreier this trust shall cease/' standing by itself,

is clear and unambiguous. It indicates her desire

that the trust shall continue to exist until both

Emile and Caroline are dead. She provided that

[64] Caroline should have fifty dollars per month

out of the income and that Emile should have for

his support and maintenance the whole of the re-

mainder of the income or as much thereof as might

be necessary. The provision is that upon the death

of these two beneficiaries the corpus of the trust

shall be ^^ conveyed and delivered" to Edward, who

was the son of Emile, if he, Edward, ^' shall then

be alive." In other words, Edward was not to take

the corpus unless he survived both Emile and Caro-

line. This requirement that in order to take Ed-

ward should survive both of the life tenants

strengthens the view that the intention was that

the trust should continue until the death of the

survivor of the two. While Edward was given the

power to name who should take the trust estate

in the event of his dying before the expiration of

the trust period, that is, provided he himself should

attain the age of majority, it is apparent that the

authority so given him was to appoint one or more

takers who should be alive upon the death of Emile

and Caroline. Emile having died and Caroline

being still alive, the intention was, we think, that

Edward should nominate someone other than Caro-

line. While there are sometimes circumstances

under which the intended period of trust must be

shortened, as for example where all of the beneficial



vs, August Dreier et dl, 47

interests have become vested in one person and no

active duties remain to be performed by the trus-

tee, nevertheless the direction that upon the death

of the survivor of Emile and Caroline the property

should be ^^ conveyed and delivered" to the final

takers [65] indicates that the donor had in mind

takers other than Emile and Caroline. At the time

named for distribution Emile and Caroline must,

necessarily, both be dead—and therefore neither

could be appointed as a remainderman or become

such as an ^^heir at law.'' For the same reasons

we think that, failing an appointment by Edward, the

^' heirs at law" of Edward who were to take were

those who should be heirs at law, not at the date

of the death of Edward, but at the date of the death

of the survivor of Emile and Caroline. It has been

expressly held in this jurisdiction that, while pri-

marily the word ^'heirs" imports those who are

entitled under the law immediately upon the death

of a decedent, it is also susceptible of meaning those

who would take if the decedent had died at a later

time such as that which is named by the testator

or grantor as the date of distribution. Crescent

City Motors vs. Nalaielua, 31 Haw. 418, 422. In

this instance the donor has named as the time for

conveyance, delivery and distribution the death of

the survivor of Emile and Caroline. In our opin-

ion, by ''heirs at law" she intended those who would
be Edward's heirs if he had lived until the death

of the survivor of the two. If Edward had died

unmarried and before attaining his majority the

direction was that the corpus should be ''conveved
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* * * to the children of the said donor and/or

their heirs at law." Here again the indication is

that the takers should be persons who would be

living at the termination of the trust and able at

that time to receive the conveyance and delivery.

The ^'children" of [QQ'] the donor who would

take under those circumstances would be those who

survived the trust period and the '^ heirs at law"

of any children who did not survive would in turn

be those who w^ould be heirs of the children at the

termination of the trust.

The argument advanced on behalf of the appellee

seems to have been based, in part at least, upon the

theory that Edward was given a vested remainder

and that upon his exercise of the power of appoint-

ment the title would pass from him to his nomi-

nees. We do not so understand the provisions of

the deed. The grant to Edward of the power of ap-

pointment did not carry with it inferentially the

title to the property. ^'The mere existence of a

power confers no right of property or interest on

the donee or grantee." 31 Cyc. 1088, 1089. The

donee of a power of appointment need not hold any

title in order to fully perform the discretionary

power vested in him.

The decree appealed from is reversed and the

case is remanded to the Circuit Judge, with instruc-

tions to refuse, under existing circumstances, to de-

clare the trust terminated.

(S.) ANTONIO PERRY.
(S.) CHARLES P. PARSONS.
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B. S. ULRICH and A. W. A. COWAN (ULRICH
& HITE and A. W. A. COWAN on the Brief),

for Petitioner.

A. G. M. ROBERTSON (ROBERTSON & CAS-

TLE on the Briefs), for Respondents. [67]

CONCURRING OPINION OP BANKS, J.

My reason for thinking that the trust has not yet

terminated is that under the terms of the trust deed

there could be no distribution of the corpus of the

estate either to Edward, if he were living, or to his

heirs now that he is dead, until the death of Caro-

line, the surviving beneficiary of the trust. Until

that event the trust continues and the corpus is not

distributable. When she dies, and not until then,

the trust will cease and the corpus will become the

property of those who are then Edward's heirs.

The trust deed is the law of the case.

(S.) JAS. J. BANKS. [68]

[Endorsed]: Piled July 3, 1931, at 10:10 A. M.

(S.) J. A. Thompson, Clerk. [69]

[Title of Court and Cause—No. 2011.]

PETITION POR REHEARING.

Comes now Herman V. von Holt, Trustee under
the trust of Emma Dreier, deceased, appellee in

the above-entitled cause, and petitions this Honor-
able Court for a rehearing of the cause lately

heard before this Honorable Court. In presenting

this petition to the Court counsel for the Trustee
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do so mainly for one reason, to wit: that what we

conceive to be the crucial point in the case which,

if conceded, would be conclusive thereof, was not

argued at all before this Honorable Court, either

orally or in the brief, owing to the fact that the

point was conceded by counsel for the intervenors

throughout. We assumed, both in our brief and

throughout the oral argument, that any appointee

of Edward would have taken a vested interest in

corpus of the trust estate. Since this was not dis-

puted by the appellants, our omission of argu-

ment on that point was justifiable. But inas-

much as the Court has taken the position that

appointees of Edward would have taken a con-

tingent interest in the corpus by reason of the fact

that enjoyment was to be postponed under the

terms of the trust deed until after the death of

Emile and Caroline, we respectfully petition the

Court for a rehearing so that we may have our day

in court on that question.

The grounds for rehearing in this matter are the

following: [70]

I.

We submit it is clear that, if any remainder of

those indicated was vested, then all of them were.

And that remainder interests created by the exer-

cise of his power by Edward would have been

vested remainders was not disputed by the appel-

lants, who say on page 17 of their opening brief:

^'The power of Edward to leave by will does not

in any way indicate that the contingency running

through the trust deed is to be abated. His lega-
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tees would not take until the end of the trust, al-

though they might have a vested interest created by

the exercise of the power." The presence of this

vested interest negatives the idea of any general

contingency that those to take any remainder must

survive the life tenant in order to do so.

If Edward had died, having appointed some third

person, and that third person had died before Caro-

line, then on the construction of the trust deed

adopted by the Court on page 4 of its typewritten

opinion, where the Court said: ^' ... it is

apparent that the authority so given him was to

appoint one or more takers who should be alive

upon the death of Emile and Caroline," it is not

clear who would take the property on the death of

Caroline. No provision was made by the settlor in

the event that an appointee of Edward should die

before Caroline (it being only in default of any

appointment that Edward's heirs were to take),

for the plain reason that she intended Edward's ap-

pointees to have a vested interest in the property.

That is the language of the trust deed. It is not

on failure of appointment in the sense that some

appointee might die before Caroline that Edward's

heirs were to take, but rather only on default of any

appointment at all. To give the deed any other

construction is, we respectfully submit, to disregard

its plain and unambiguous meaning.

The distinction between vesting in right and vest-
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ing in enjoyment must be carefully observed. The

power to appoint [71] meant a power to appoint

one who would have taken a vested and indefeasible

interest in the property. And this is so without

regard to whether Edward had a vested or contin-

gent interest, or any interest at all, the point being

that the exercise of the power given him by the

settlor would have passed a vested interest in the

property to any appointee. Edward was to be, so

far as the power of appointment was concerned,

a mere conduit of the title. It is su'bmitted that

this is the fundamental meaning embodied in any

power of appointment, i. e., that it is meant to pass

vested and not contingent interests in the property

which is subject to the power.

II.

That the court did not consider the fundamental

question in the case, which is whether the remainder

interests in the property, limited upon the death of

Edward, w^ere vested or contingent. It should be

observed that in all of the cases where the life ten-

ant became, by the provisions of a particular in-

strument, a remainderman as well, the words of the

instrument indicating the time at which the provi-

sion was to take effect are as in this deed '^ after or

upon the death of (whoever the life tenant

may be)." The true analysis with regard to this

situation is admirably stated in the note to Himmel

vs. Himmel, (Illinois), 128 N. E. 641. The cases

are collected in 13 L. R. A. 608, and at page 621,
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Lee vs. Lee, 62 Eng. Reprint, 310, is qvioted from as

follows

:

'^If the testator bequeaths property to a class

by a particular description, and the question

arises whether a certain individual, who comes

within the description, ought or ought not to

be excluded, it is not sufficient, in order to ex-

clude him, to show the a'bsence of a special

intention to include him, but that a clear and

unambiguous indication of an intention to ex-

clude him must be shown; that there is no such

absurdity or unreasonableness in a person tak-

ing a life interest by virtue of a particular

gift to him nominatim and a further interest,

either alone or jointly with others, as the cause

may be, under a gift of the same will to a class

which, as described by the testator, merely

includes him; especially since it is probable

that the testator did not concern himself with

the consideration of the question who would

ibe his next of kin, but simply intended that at

all events, the first taker should have a life

interest, then that the property should go to

his next of kin, whoever he, she or they might

happen to be." [72]

And in 40 Cyc. 1482 it is said

:

*^Where the gift is to the heirs or next of

kin of another than the testator, it ordinarily

refers to the death of such other."
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These authorities are called to the Court's atten-

tion here because they were not cited in the appel-

lee's 'brief. So, it is submitted that no real ques-

tion could have arisen in this case had Edward's

heir at law been anyone other than his mother,

Caroline.

III.

We submit that there is no such incongruity in

the life tenant taking a vested interest in the re-

mainder as seems to have been indicated by the

Court in its opinion. Any examination of the cases

will disclose that. And, it must be remembered

that the gift to Caroline is claimed here not because

she was the settlor's daughter-in-law, but rather

because she was Edward's mother.

IV.

We submit that any appointee of Edward would

have taken a vested interest in the property, as is

admitted by the appellants, and that this circum-

stance, if found to be sound, concludes the case

against the appellants. That it is sound is demon-

strated by the only sensible reading of the trust

deed possible. The words are ^^but if he be then

dead, then to those persons he shall by his last will

and testament appoint." And if Edward were then

dead, he could not appoint anyone. Therefore, the

meaning is ^Ho those whom he shall have appointed,

i. e., the property, Edward having predeceased Caro-

line, was to go to those persons whom Edward had

appointed in his will. It is only in default of ap-
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pointment that the gift to Edward's heirs could

take effect. The mere fact that the enjoyment was

to be postponed has no bearing on the fact that the

settlor has demonstrated an intention to vest the

property in interest before the termination of the

life estate.

In the closing paragraph of its opinion, the Court

says: [73] ^^The argument advanced on behalf

of appellee seems to have been based, in part at least,

upon the theory that Edward was given a vested

remainder, and that upon his exercise of the povver

of appointment, the title would pass from him to

his nominees." The Court failed to understand

our argument in that connection. Of course, if

Edward had a vested remainder, it is entirely imma-

terial whether he had a power of appointment or

not; but if he had a power of appointment, it is

entirely immaterial whether he himself had any

remainder interest or any interest in the property

at all. Our point in regard to the power was that

its exercise would have given a vested remainder

to any appointee (which the appellants did not dis-

pute), and that that fact shows the intention of

the settlor to vest the remainders at the death of

Edward, when Edward's testament would have be-

come irrevocable, and any appointment he might

have seen fit to make, effective.

The settlor considered the possibility that Ed-

ward might die before both Emile and Caroline, and

we submit that it is to adopt the most strained of

constructions to hold that she intended Edward to
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appoint only someone he could consider likely to

outlive Caroline; rather than anyone in the world

he chose, regardless of the appointee's literal sur-

vival of Caroline. For if Edward had exercised

his power, and then died, and Caroline had then

renounced her life estate, would not the appointee

have taken the property ? We submit that the power

was one to determine the ultimate beneficiaries,

free from any contingency whatever. No one ad-

vising Edward, if he were dying and about to

make an appointment, would have told him that

the exercise of his power would not carry the vested

interest to his appointee, but that such appointee

would have to survive Caroline before he could take

such vested interest.

Respectfully submitted,

HEiRMAN V. von HOLT,
Trustee Under the Trust of Emma Dreier, Deceased,

By ULRICH & HITE,

By (S.) A. W. A. COWAN,
His Attorneys. [74]

[Endorsed]: Filed September 11, 1931, at 2:50

o'clock P. M. (S.) J. A. Thompson, Clerk, Supreme

Court. [75]
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In the Supreme Court of the Territory of Hawaii,

October Term, 1930.

No. 2011.

In the Matter of the Trust of EMMA DREIER,
Deceased.

DECISION ON PETITION FOR REHEARING.

Filed July 3, 1931.

Decided September 11, 1931.

PERRY, C. J., BANKS and PARSONS, JJ.

PER CURIAM.—The Trustee moves for a re-

hearing "mainly for one reason," as he expresses it.

That reason is that the claim of the Trustee that

"any appointee of Edward would have taken a

vested interest in the corpus of the trust estate"

w^as not disputed by the appellants and that there-

fore appellee failed to argue it. The point men-

tioned was certainly advanced in oral argument and

was ruled upon in the last paragraph ibut one of

the opinion filed by this court. Moreover, our rul-

ing that Edward could appoint, under the power

given him, only a person who would be living at

the time of the termination of the trust renders

the point stated of no particular consequence.

"The intention was,'' we said, "that Edward should

nominate someone other than Caroline."

The only other ground of petition is that the

court overlooked the case entitled "In the Matter of

the Estate of Isenberg," 28 Haw. 590, presumably

regarded as a controlling authority. Nothing was
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said in that case, however, requiring a conclusion

different from the one that we reached in the case

at bar. [76]

It is not out of place to say that the so-called

^'Petition for Rehearing" is in reality a brief and

not a mere petition. A ''Supplemental Memoran-

dum in Support of Petition for Rehearing" was

also filed, confessedly a brief. Rule 5 of this court

provides that a petition for rehearing ''shall

briefly and distinctly state its grounds and be sup-

ported by certificate of counsel" and that it "will

not be permitted to be argued unless a justice wlio

concurred in the opinion or judgment desires it."

This language is clear. It means that such a peti-

tion will not be permitted to be argued, either

orally or in writing, unless one of the concurring

justices requests argument. To present an argu-

ment in advance, as was done in this case, is a

violation of that rule. The practice, it should be

added, has been growing he degrees. It should be

discouraged.

The petition is denied, without further argument,

under the rule.

By the Court,

(S.) J. A. THOMPSON,
Clerk.

ULRICH & HITE,
For the Petition. [77]

Received and filed in the Supreme Court Sept. 23,

1931, at 9:25 o'clock A. M. (S.) Robert Parker,

Jr., Assistant Clerk. [78]



vs. August Dreier et al. 59

In the Supreme Court of the Territory of Hawaii.

No. 2011.

In the Matter of the Trust of EMMA DREIER.

DECREE ON APPEAL.

IT IS HEREBY ORDERED AND DECREED,
pursuant to the opinion of the above-entitled court

rendered and filed in the above-entitled cause on

the 17th day of June, 1931, that the decree of the

Circuit Judge in said cause made and entered

on the 13th day of March, 1931, be and the same

is herefby reversed and the cause is remanded to

the Circuit Judge with instructions to refuse, under

existing circumstances, to declare the trust ter-

minated.

Dated: Honolulu, T. H., September 23, 1931.

By the Court,

[Seal] (S.) ROBERT PARKER, Jr.,

Assistant Clerk.

Approved

:

A. PERRY,
Chief Justice.

OK. as to form.

(S.) ULRICH & HITE. [79]

[Endorsed]: Piled December 17, 1931, at 2:25

o'clock, P. M. J. A. Thompson, Clerk. [80]
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[Title of Court and Cause—No. 2011.]

PETITION FOE APPEAL.

To the Honorable Chief Justice of the Supreme

Court of the Territory of Hawaii

:

Comes now Caroline Dreier O'Neil, one of the

parties in the above-entitled court and cause, and

the party to whom distribution of all of the assets

of the trust estate, the subject matter of the above-

entitled litigation, was ordered to be made by the

decision and judgment of the First Judge of the

Circuit Court of the First Judicial Circuit, Terri-

tory of Hawaii, which judgment was later reversed

and set aside by the decree of the Supreme Court

of the Territory of Hawaii, herein appealed from,

and the said Caroline Dreier O'Neil, appearing by

her attorneys, Messrs. Ulrich & Hite, feeling her-

self aggrieved <by the decree of the Supreme Court

of the Territory of Hawaii made and entered

herein on, to wit, the 23d day of September, 1931,

pursuant to the decisions and opinions [81] of

the said court made and entered on June 17, 1931,

and on September 11, 1931, respectively, and claim-

ing that there are many, manifest and material

errors in said decisions and decree entered pursuant

thereto to the damage of her, the said Caroline

Dreier O'Neil, which errors are specifically set

forth in the Assignment of Errors filed herewith,

to which reference is hereby made, hereby respect-

fully prays that an appeal may be allowed her from

said decree of the Supreme Court of the Territory
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of Hawaii made and entered on September 23,

1931, as aforesaid, to the United States Circuit

Court of Appeals for the Ninth Circuit under and

according to the laws of the United States in that

behalf made and provided, and that a transcript

of the record, proceedings and documentary ex-

hibits upon which said decree was made, duly

authenticated, may be sent to the said United States

Circuit Court of Appeals for the Ninth Circuit,

and that citation do duly issue herein.

Said Caroline Dreier O'Neil does further show

that the said decree was made and entered in the

above-entitled court and cause, and that the amount

and value of the property involved and in con-

troversy, and the subject matter of said cause, ex-

clusive of interest and costs, greatly exceeds the

sum of $5,000.

Dated: Honolulu, T. H., this 17 day of December,

1931.

ULRICH & HITE,
By CHARLES HITE,

Attorneys for Caroline Dreier O^Neil, Petitioning

for Appeal herein. [82]

AFFIDAVIT OF CHARLES M. HITE.

Territory of Hawaii,

City and County of Honolulu,—ss.

Chas. M. Hite, being first duly sworn, on oath

deposes and says : That he is an attorney at law and

a member of the law firm of Ulrich & Hite, with

its offices in the Dillingham Building, Honolulu,

Hawaii, and that he is now and has been one of
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the attorneys of record in the above-entitled cause

throughout the various proceedings which have

transpired in said cause in this court and in the

court below, and that he is familiar with the subject

matter of the said litigation, and affiant further

says that he has authority to make oath on behalf

of Caroline Dreier O'Neil, the party to said litiga-

tion now petitioning for appeal herein.

Affiant says that by the order and judgment of

the Honorable A. E. Steadman, First Judge of

the Circuit Court of the First Judicial Circuit,

Territory of Hawaii, made and entered on, to wit,

March 13, 1931, it was ordered and decreed that

the trust, the subject matter of said litigation, be

terminated, and that all of the assets of the said

trust estate remaining in the hands of the Trustee,

after payment of just charges against said trust

estate, be distributed to the said Caroline Dreier

O'Neil in said order referred to as Caroline Dreier,

now petitioning for an appeal herein.

Affiant says that upon appeal taken, by decree

entered in this the above-entitled court in said

matter on, to wit, [83] the said 23d day of Sep-

tember, 1931, the rendition and entry of which de-

cree is assigned as error herein, the said decree of

the Circuit Court has been vacated and set aside,

and that in the place of a distribution to her of

all of the assets of said estate, they having a value

of upwards of approximately $75,000.00, it has been

decreed by said Supreme Court that she be entitled

only to an income of $50.00 a month from said

trust estate and to no part of the corpus thereof;

and your affiant says that the amount involved in
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the prosecution of this appeal in said cause in con-

sequently an amount greatly in excess of $5,000.00,

exclusive of costs and interest, all as more fully

appears from the records in said cause.

This affidavit is made in support of the foregoing

petition for the allowance of an appeal, and affiant

further says that he has read said petition for ap-

peal, knows the contents thereof, and that the

allegations therein contained are true.

CHARLES HITE.

Subscribed and sworn to before me this 17th day

of December, 1931.

[Seal] KATHRYN R. CONNOR,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [84]

Service of the within petition for appeal and

affidavit of Chas. M. Hite and receipt of a copy is

hereby admitted this 17th day of December, A. D.

1931.

ROBERTSON & CASTLE,
Attorneys for August Dreier, Edward Dreier and

Adele Dreier Prates, and for Prank Pi-ates,

Jr., Coryell Prates, Richard Prates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward
W. Dreier, Jr., and Genevieve M. Dreier,

Juanita A. Dreier, George W. Dreier, Richard

Dreier, Minors, and A. G. M. Robertson, Their

Guardian Ad Litem.

HERMAN V. von HOLT, Trustee Emma
Dreier Trust,

Trustee. [85]
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[Endorsed]: Filed December 17, 1931, at 2:25

o'clock P. M. J. A. Thompson, Clerk. [86]

[Title of Court and Cause—No. 2011.]

ASSIGNMENT OF ERRORS.

Comes now Caroline Dreier O'Neil, one of the

parties in the above-entitled matter, appellant

herein, by her attorneys, Messrs. Ulrich & Hite,

and specifies and assigns error committed by the

Supreme Court of the Territory of Hawaii in enter-

ing its decree and judgment herein on, to wit, Sep-

tember 23, 1931, reversing the decree and judgment

of the Circuit Court of the First Judicial Circuit,

Territory of Hawaii, theretofore ordering the termi-

nation of the trust herein and the distribution of all

trust assets to your appellant Caroline Dreier

O'Neil, and says that in the record proceedings,

decisions and decree aforesaid of said Supreme

Court of the Territory of Hawaii manifest error

has intervened to the prejudice of your appellant

as follows:

I.

The Supreme Court of the Territory of Hawaii

committed error in holding that the trust, the sub-

ject matter of this [87] litigation, should not now

be terminated, and that the properties and assets of

said trust estate should not be distributed to appel-

lant Caroline Dreier O'Neil.

II.

The Supreme Court of the Territory of Hawaii

committed error in holding that appellant Caroline
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Dreier O 'Neil is entitled to receive from the Trustee

of said estate only an income of $50 monthly for

life, and that she was entitled to receive no part

of the principal assets of said estate.

III.

The Supreme Court of the Territory of Hawaii

committed error in holding that the remainders

limited upon the life estate of Emile and Caroline

Dreier were contingent and not vested remainders.

IV.

The Supreme Court of the Territory of Hawaii

erred in holding that the unqualified power of ap-

pointment given in this trust deed was not a power

to appoint the holder of a vested and indefeasible

interest in the trust estate, but was a power to

appoint only a contingent interest in that trust

property.

V.

The Supreme Court of the Territory of Hawaii

erred in holding in effect that this trust deed must

be construed piecemeal, thereby disregarding the

rule that in the construction of a trust deed the

instrument taken as a whole controls. [88]

VI.

The Supreme Court of the Territory of Hawaii

committed error in ruling that the remainderman,

Edward, in this trust deed, did not acquire a vested

remainder in the trust property after he had

attained his majority.

VII.

The Supreme Court of the Territory of Hawaii
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committed error in holding in effect that under such

a trust deed as is here involved, it is impossible for

a life tenant to acquire a vested interest in the re-

mainder, thereby disregarding and refusing to con-

sider the rule that no incongruity is presented by

the sole circumstance that the taker of a vested

interest is also a life tenant.

VIII.

The Supreme Court of the Territory of Hawaii

committed error in disregarding and refusing to

consider the rule that where payment or distribution

appears to be postponed for the convenience of the

party first to take and not on account of the char-

acter of the party next to take, the vesting is not

postponed but the party next to take acquires an

immediately vested interest.

IX.

The Supreme Court of the Territory of Hawaii

erred in ruling that the appellant Caroline Dreier

O'Neil did not acquire any estate in remainder in

the trust property on the death of her son, Edward,

and that therefore she had no right to have the

trust terminated, and, pursuant to [89] that rul-

ing, reversing the decree of the Circuit Court of

the First Judicial Circuit of the Territory of

Hawaii.

WHEREFORE appellant prays that the decree

and judgment of the Supreme Court of the Terri-

tory of Hawaii made and entered on September 23,

1931, may be reversed and said cause remanded

with directions to said Supreme Court of the Ter-
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ritory of Hawaii to enter its decree to the effect

that the decree of the Circuit Court of the First

Judicial Circuit, Territory of Hawaii made and

entered in this cause on, to wit, March 13, 1931,

be affirmed.

Dated at Honolulu, T. H., this 17 day of Decem-

ber, 1931.

ULRICH & HITE,
By BARRY L. ULRICH.
By CHARLES HITE,

Attorneys for Caroline Dreier O'Neil Appellant.

Service of the within assignment of errors and

receipt of a copy is hereby admitted this 17th day

of December, A. D. 1931.

ROBERTSON & CASTLE,
Attorneys for August Dreier, Edward Dreier and

Adele Dreier Frates, and for Frank Frates, Jr.,

Coryell Frates, Richard Frates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward

W. Dreier, Jr., Genevieve M. Dreier, Juanita

A. Dreier, George W. Dreier, Richard Dreier,

Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem,

HERMAN V. von HOLT, Trustee Emma
Dreier Trust,

Trustee. [90]

Received and filed in the Supreme Court Dec. 18,

1931, at 9:40 o'clock A. M. Robert Parker, Jr.,

Assistant Clerk. [91]
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[Title of Court and Cause—No. 2011.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OP BOND.

Upon reading and filing the verified petition of

Caroline Dreier O'Neil, for an appeal to the United

States Circuit Court of Appeals for the Ninth

Circuit, and upon consideration of the assignment

or errors presented and filed therewith, and just

cause appearing therefor

:

IT IS ORDERED that said appeal from the final

decree of this court made and entered herein on Sep-

tember 23, 1931, to the United States Circuit Court

of Appeals for the Ninth Circuit be and said appeal

is hereby allowed.

And said appellant is hereby ordered to file with

the Clerk of this court within thirty days from the

date hereof an approved bond in the sum of Five

Hundred Dollars ($500), conditioned that she will

prosecute [92] said appeal to conclusion and ef-

fect and answer all damages and costs if she fail

to make good her said plea and appeal.

Dated at Honolulu this 17th day of December,

A. D. 1931.

[Seal] ANTONIO PERRY,
Chief Justice, Supreme Court of the Territory of

Hawaii.
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Service of the within order allowing appeal and

fixing amount of bond and receipt of a copy is

hereby admitted this 18 day of December, A. D. 1931.

ROBERTSON & CASTLE,
Attorneys for August Dreier, Edward Dreier, and

Adele Dreier Frates; and for Frank Frates,

Jr., Coryell Frates, Richard Frates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward
W. Dreier, Jr., Genevieve M. Dreier, Juanita

A. Dreier, George W. Dreier, Richard Dreier,

Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem,

HERMAN V. von HOLT, Trustee,

Trustee. [93]

Received and filed in the Supreme Court Dec. 18,

1931, at 9:41 o'clock A. M. Robert Parker, Jr.,

Assistant Clerk. [94]

[Title of Court and Cause—No. 2011.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that Caroline Dreier O'Neil, as principal, and
United States Fidelity & Guaranty Company, as

surety, are held and firmly bound unto August
Dreier, Edward Dreier and Adele Dreier Frates,

and Frank Freitas, Jr., Coryell Frates, Richard
Frates, August S. Dreier, Jr., William Mutch Dreier,

Alexander McDuff Dreier, James Grant Dreier, Ed-
ward W. Dreier, Jr., Genevieve M. Dreier, Juanita
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A. Dreier, George W. Dreier, Ricliard Dreier,

minors, and A. G. M. Robertson, their guardian ad

litem, and unto Herman V. von Holt, Trustee, all

of Honolulu, Territory of Hawaii, in the penal sum

of Five Hundred Dollars ($500.00), for the pay-

ment of which, well and truly to be made to the

said August Dreier, Edward Dreier and Adele

Dreier Prates, and Frank Frates, Jr., Coryell

Frates, Richard Frates, August S. Dreier, Jr., Will-

iam Mutch Dreier, Alexander McDuff, James Grant

Dreier, Edward W. Dreier, Jr., [95] Genevieve

M. Dreier, Juanita A. Dreier, George W. Dreier,

Richard Dreier, Minors, and A. G. M. Robertson,

their guardian ad litem, and to Herman V. von

Holt, Trustee, their heirs, successors and assigns,

the said Caroline Dreier O'Neil as principal and

United States Fidelity & Guaranty Company as

surety, by these presents do bind themselves, their

respective successors and heirs, executors and as-

signs, jointly and severally and firmly by these

presents.

The condition of this obligation is such that

:

WHEREAS, on the 17th day of December, 1931,

the above-bounden principal filed her petition for

an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from the decisions

and decree made and entered in the above entitled

cause b}^ the Supreme Court of the Territory of

Hawaii,

—

NOW, THEREFORE, if the said principal shall

prosecute her appeal with effect and answer all

damages and costs if she fails to sustain said appeal,
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then this obligation shall be void ; otherwise it shall

remain in full force and effect.

IN WITNESS WHEREOF the said principal

has signed her name and seal and said surety has

affixed its corporate seal and its signature by its

proper officers thereunto [96] duly authorized

this the 17th day of December, A. D. 1931.

CAROLINE DREIER O'NEIL, (Seal)

Principal.

By ULRICH & HITE,
Her Attorneys.

UNITED STATES FIDELITY & GUAR-
ANTY COMPANY, (Seal)

Surety.

By HERMAN LUIS,

Its Attorney-in-fact.

Approved December 18th, 1931.

CHARLES F. PARSONS,
Associate Justice, Supreme Court of Hawaii.

Service of the within bond on appeal and receipt

of a copy is hereby admitted this 18th day of De-

cember, A. D. 1931.

(S.) ROBERTSON & CASTLE,
Attorneys for August Dreier, Edward Dreier, and

Adele Dreier Frates; and for Frank Frates,

Jr., Coryell Frates, Richard Frates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward
W. Dreier, Jr., Genevieve M. Dreier, Juanita

A. Dreier, George W. Dreier, Richard Dreier,
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Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem,

(S.) HERMAN V. von HOLT,
Trustee.

O.K. as to form.

R. & C. [97]

Received and Filed in the Supreme Court Dec. 18,

1931, at 9:41 o'clock A. M. Robert Parker, Jr.,

Assistant Clerk. [98]

[Title of Court and Cause—No. 2011.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To James A. Thompson, Esquire, Clerk of the Su-

preme Court, Territory of Hawaii

:

YOU WILL PLEASE PREPARE a transcript

of record in the above-entitled cause to be filed in

the office of the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit, and to in-

clude in said transcript the following papers and

exhibits

:

1. Petition for allowance of final accounts, dated

March 12, 1930, with schedules.

2. Intervention and answer of August Dreier,

Edward Dreier and Adele Dreier Frates,

with Exhibit ^^A," dated March 27, 1930.

3. Motion for leave to amend petition, affidavit of

Chas. M. Hite, and notice, dated September

6, 1930.

4. Amended petition.
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5. Motion for order of service by publication with

affidavit of Cbas. M. Hite, order of publica-

tion of summons, and notice of pendency of

suit, and summons, all dated September,

1930. [99]

6. Order appointing guardian ad litem, dated

December 8, 1930.

7. Appearance of Caroline Dreier O'Neil, dated

October 6, 1930.

8. Answer of A. G. M. Robertson, guardian ad

litem for minors, dated December 9, 1930.

9. Decision and order approving trustee's final

account and terminating trust, dated Febru-

ary 9, 1931.

10. Decree determining trust, allowing final ac-

counts and distributing estate to Caroline

Dreier O'Neil, dated March 13, 1931.

11. Appeal and notice of appeal to Supreme Court

of the Territory of Hawaii, dated March

14, 1931.

12. Decision of Supreme Court of Hawaii dated

June 17, 1931.

13. Petition for rehearing, dated July 3, 1931.

14. Decision of Supreme Court of Hawaii on peti-

tion for rehearing, dated September 11, 1931.

15. Decree of Supreme Court of Territory of Ha-
waii, dated September 23, 1931.

16. Petition for appeal.

17. Assignment of errors.

18. Order allowing appeal and fixing amount of

bond.

19. Citation on appeal.
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20. Bond on appeal.

21. Copy of this praecipe.

22. All orders enlarging time to docket cause.

You will annex to and transmit with the record

the original petition for appeal, assignment of

errors, order allowing appeal and citation with re-

turn service, and also [100] your certificate

under seal, stating in detail the costs of the record

and by whom the same was paid.

Dated : Honolulu, T. H., this 18 day of December,

1931.

CAROLINE DREIER O'NEIL.

By ULRICH & HITE,
By (S.) CHAS. M. HITE,

Her Attorneys.

Service of the within praecipe and receipt of a

copy is hereby admitted this 18th day of December,

A. D. 1931.

(S.) ROBERTSON & CASTLE,
Attorneys for August Dreier, Edward Dreier, and

Adele Dreier Frates; and for Frank Prates,

Jr., Coryell Frates, Richard Frates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward

W. Dreier, Jr., Genevieve M. Dreier, Juanita A.

Dreier, George W. Dreier, Richard Dreier,

Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem,

(S.) HERMAN V. von HOLT,
Trustee. [101]
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[Endorsed]: Filed December 18, 1931, at 2:50

P. M. and Issued for Service. J. A. Thompson,

Clerk Supreme Court of Hawaii.

Returned December 18, 1931, at 3 :53 P. M. Rob-

ert Parker, Jr., Assistant Clerk Supreme Court.

[102]

[Title of Court and Cause—No. 2011.]

CITATION.

The United States of America,—ss.

The President of the United States of America to

August Dreier, Edward Dreier and Adele

Dreier Prates; and Frank Prates, Jr., Coryell

Prates, Richard Prates, August S. Dreier, Jr.,

William Mutch Dreier, Alexander McDuff

Dreier, James Grant Dreier, Edward W.
Dreier, Jr., Genevieve M. Dreier, Juanita A.

Dreier, George W. Dreier, Richard Dreier,

Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem; and to Herman V. von Holt,

Trustee, All of Honolulu, Territory of Hawaii,

GREETING:
YOU AND EACH OP YOU are hereby cited and

admonished to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit in

the City of San Prancisco, State of California,

within thirty days from the date of this writ, pur-

suant to an appeal duly allowed by the Supreme
Court of the Territory of Hawaii and by the Chief

Justice of said Supreme Court, and filed in the

Clerk's office of [103] said court on the 17 day
of December, A. D. 1931, in the cause wherein Caro-
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line Dreier O'Neil was appellant and you are ap-

pellees or parties, to show cause, if any, why the de-

cree rendered against said appellant as in said ap-

peal mentioned should not be corrected, and why
speedy justice should not be done to the parties in

that behalf.

WITNESS the hand and seal of the Honorable

CHARLES EVANS HUGHES, Chief Justice of

the Supreme Court of the United States of Amer-

ica this 18th day of December, in the year of our

Lord 1931.

ANTONIO PERRY,
Chief Justice, Supreme Court of the Territory of

Hawaii.

[Seal] Attest: J. A. THOMPSON,
Clerk, Supreme Court of the Territory of Hawaii.

Service of within citation and receipt of a copy is

hereby admitted this 18 day of December, A. D.

1931.

ARTHUR WITTINGTON,
Attorneys for August Dreier, Edward Dreier and

Adele Dreier Prates; and for Frank Prates,

Jr., Coryell Prates, Richard Prates, August S.

Dreier, Jr., William Mutch Dreier, Alexander

McDuff Dreier, James Grant Dreier, Edward

W. Dreier, Jr., Genevieve M. Dreier, Juanita

A. Dreier, George W. Dreier, Richard Dreier,

Minors, and A. G. M. Robertson, Their Guard-

ian Ad Litem.

HERMAN V. von HOLT,
Trustee. [104]



vs, August Dreier et al, 77

[Title of Court and Cause—No. 2011.]

CERTIFICATE OF CLERK OF SUPREME
COURT OF THE TERRITORY OF HAWAII
TO TRANSCRIPT OF RECORD.

Territory of Hawaii,

City and County of Honolulu,—ss.

I, Robert Parker, Jr., Assistant Clerk of the Su-

preme Court of the Territory of Hawaii, by virtue

of the petition for appeal filed December 17, 1931,

the original whereof is attached to the foregoing

transcript of record, being pages 80 to 85, both in-

clusive, and in pursuance to the praecipe filed De-

cember 18, 1931, copy whereof is attached to the

foregoing transcript of record, being pages 99 to

101, both inclusive,

—

DO HEREBY TRANSMIT to the United States

Circuit Court of Appeals for the Ninth Circuit the

foregoing transcript of record, being pages 1 to 79

both inclusive, and pages 94 to 97, both inclusive,

and I certify the same to be full, true and correct

copies of the pleadings, record, entries, opinions and

final judgment which are now on file in the office of

the Clerk of the Supreme Court of the Territory of

Hawaii, in the above-entitled cause Number 2011.

I DO FURTHER CERTIFY that the original

assignment of errors, filed December 17, 1931, being

pages 86 to 90, both inclusive, the original order al-

lowing appeal and fixing amount of bond, filed De-

cember 18, 1931, being pages 91 to 93, both inclusive,

and the original citation on appeal, filed December

18, 1931, and being pages 102 to 104, both inclusive,

of the foregoing transcript.
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I LASTLY CERTIFY that the cost of the fore-

going transcript of record is $44.25 and the said

amount has been paid by Messrs. Ulrich & Hite, at-

torneys for Caroline Dreier O'Neil, appellant.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the Supreme

Court of the Territory of Hawaii at Honolulu, City

and County of Honolulu, this 5th day of January

A. D. 1932.

[Seal] ROBERT PARKER, Jr.,

Assistant Clerk, Supreme Court of the Territory of

Hawaii.

[Endorsed]: No. 6725. United States Circuit

Court of Appeals for the Ninth Circuit. Caroline

Dreier O'Neil, Appellant, vs. August Dreier, Ed-

ward Dreier and Adele Dreier Frates, and Frank

Frates, Jr., Coryell Frates, Richard Frates, August

S. Dreier, Jr., William Mutch Dreier, Edward W.
Dreier, Jr., Genevieve M. Dreier, Juanita A. Dreier,

George W. Dreier, Richard Dreier, Minors, and A.

G. M. Robertson, Their Guardian Ad Litem, and

Herman V. von Holt, Trustee of Emma Dreier

Trust, Appellees. Transcript of Record. Upon

Appeal from the Supreme Court of the Territory

of Hawaii.

Filed January 12, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


